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Dear Conman

-February 1, 1952,

ggioner:

This i8 in reply to your letiter of April 22, 1952, where-
in you ask the followlng questlons:

1. When did the term of office of the
State Dalry Comnlezalener begin for
1952¢%

2, 7o uh:t salary 1s he ent;tled under
the present lawy

3, Will his re-~2ppointwent by the Gover-
ncr e necessary in order for him to
recelve the maxlmum salzry as set up
in Scetion 2% (a) of Chapter 1532

. The Legislature of 19E1 by Chapter 153 rcncaled all of the
Dairy Code of the State of Arizena and enacted an entirely new
code, They set the effectlve date of the new code as of July 1,
1951. Thils entire Chapter 153 is now designated in our supple-
ment as Sectlons 50-9G2 to 50-993,

The present dalry commisgsicney holds his offlce undexr Chap-
ter 5k, Laws of 1949, which provides for the sppcintment of a
dalry commissioner by the governor with the concurrence of the
senate for a term coterminous with the governor and at a salary
of $4,200.00 per annum, That term expired in January 1951., In
1951, by Chapter 153, provislon 1s made for the appointment of a
dairy commissioner by the governor with the concurrence of the
senate for a term of two years cohucnelng February 1 at a salary
of not to exceed $4,800,00 per year. No year is stated but means
An appointment could have been made for the
term beginning February 1, 1952 but was not done, and therefore
the present dalry commlgsloner occuples the olffice under the 19&9
law as a holdover. The governor alone cannot make an appointment
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for the term beglnnling February 1, 1952, because such appoint~
ment requires senatorial conflrmatlon. Rogers v. Frohmillier,
59 Ariz. 513, 130 Pac. 2d 217 and casges thereln c¢ilted. How-
ever, as there is no holder of the offilce for the term begln-
ning February 1, 1952, the governor may place someone in the
office a3 a locum tenens wlthout term to hold until an appoint-
ment 18 made for the remainder of the tern,

The question then arises whether the locum tenens sppointee
may receive the increaged galary provided for in the Act of 1951.
The only limitation on &n inerease in salary of an officer is
that contained in Section 17, Article 4, Part 2, of our Consti-
tution, which provides the salary of an officer shall not be
increased or diminished during his term. Had the present dairy
commlasloner been reagzpolnted on Fevruary 1, 1952, or subsequent
thereto, for the term beginning Februsry 1, 1852, there is no
question but thatl he could receive the additioral salary pro-
vided for in 1951 because the incrzas2 was not made during the
term bezinning February 1, 1952, and szetion 17, supra, would
not apply because it would nob be an increase during the term
of office, If the comulssloner is appointed as & locun tenens,
13 he entitled to the increase allowed in 1951% Ve thizk he 1is,
Ee is an cccupant for the torm vezlnning February 1, 1952, and
1s a makeshlft for the person who would de entitled to hold the
office for that term and i3 using up a part of the term. The
appolntee to the recular term willl not hold the office for two
years after hls appointment but the term will expirs February 1,
1954, regardless of when he is aprointed. .

_ If & locum tenens appeintment 1s made, the procedure out-
lined in the Rogers-Frokheiller case should be followed,

Regardlng the term of office of %tie 8State Dalry Commission-
er, Section K50-902 of the 193G Code provided thaat the commission-
er shall be appointed by the governor for a term concurrent with
the term of the povernor appointing him, The Iegislature by
Chapter 54, Session Laws of 1349, amended this section as fol-
lows: The state dailry commlssioner shall be appointcsd by the
governor with the advice and congant of the senate for a tern
coterminous with that of the governor, These two expressions
are synonymous and if the law had not veen chang2d, the present
commlssioner's term would be up January 1, 1653; but by Chapter
153, Sesgion Laws of 1¢51, Section EQ-98R, the ILegislature said
the state dalry commisaloner shall be e&ppointed by tha governor
wlth the advice and consent of the senate and shall cerve for a
term of two years comuencing the first day of Fsbruary,
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The legislature by this enactment did not designate the par-~

‘ticular February thot this term of offlce would commence, but

did say the effective date of the entire rkapter would be July
1, 1951, , ,

Our general stotute, Section 1-101, says "no statute is
retroactive unless exprpesly 80 Qoglared Lhereln.

Our new dairy code failed,to eXpresely declore that the
term of offlce wonuld revert baeck o the prior February 1;
econsequently, we are of the opinion thai the term of office
of the dairy commlssioner began February 1, 1952,

Now, regardinr the selary tbe dedry cormissioner is en-
titled to receive; it hecomes necsssary to go into a little
history regarding this. By Chapter 54, Sesglon Laws of 1949,
the Legislature raised the salsry of the siste dairy comals-
sioner to $4,200,00,: ™n the new dairy code, Chapter 153, -
Session Laws ’of 1951, Section 50-085, the L@bislature glaced ‘
the salary of the daurv cormigsioner at not to exceed $4,800,00,
and then in the same session in the (leneral Appropriation Bi1l1,
Chapter 151, Subdivision 20. eneoifically appropriated a salary
for the commissioner of $4,200.00., You will note that the
Legislature, Section 5O-0 95, said not to excecd $4,800.00,

We feel as though the lLegislature by SF»cL”yin« the salar to

be $4,200,00 for the fiscal year 1951-52, intended that $4,200.00
is the full amount the commigsloner m“v receive for his servicee
for that period.

The 1652 Iegisliature in making appronriaticn for the dairy
commissioner, Subdivisicn 20 of Chapter 149, Sesslon Laws of
1952, made a lump sum arproprietion of ‘lS,OOO CO for personal
services, This will peruilt the dairy commlsslicner to receive
$4 800,00 for the 1952-53 fiscal year.

Very truly yours,

FRED 0. WITLSON
A%torney General
| CHAS, RCGERS
CR:d Assistant Attorney General’
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